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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

__________________________________________ 
        )    
NEW LIFE EVANGELISTIC CENTER, INC.,  ) 
        ) 
 Plaintiff,      ) 
        ) 
v.         )  
        ) 
KATHLEEN SEBELIUS,     )  
 Secretary, United States Department of    ) 
 Health & Human Services,    )  No. 09-01294 (CKK) 
        )  
 &       ) 
        ) 
PAUL F. PROUTY,       ) 
 Administrator, United States General   ) 

Services Administration,    ) 
        ) 
 Defendants.      ) 
__________________________________________ ) 
 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF’S 
SECOND MOTION FOR VACATUR AND REMAND 

 
 Plaintiff New Life Evangelistic Center, Inc. (“New Life”) is a faith-based ministry that 

has provided services to the homeless for almost 40 years.  After applying for a surplus federal 

building in Cape Girardeau, Missouri in May 2009, the U.S. Department of Health and Human 

Services (“HHS”) summarily denied New Life’s application through an unlawful letter decision.  

This Court, recognizing that the decision was unlawful, vacated it for reconsideration.  On 

remand to HHS, in order to correct errors in the application, to amplify and clarify some of the 

areas that had concerned the agency in its denial letter, and to update some important facts, New 

Life sought to supplement its application.  HHS refused.  HHS did, however, feel free to 

supplement the record with material detrimental to New Life, while it spent six times longer than 

the time allotted by statute to reach its new denial decision.   
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 New Life now files this Second Motion for Vacatur and Remand, in which it seeks an 

order of the Court vacating this second denial, and remanding for reconsideration.  New Life also 

seeks an order commanding HHS to allow New Life to submit a new application within 90 days.   

 
BACKGROUND 

 
On December 8, 2009, this Court granted New Life’s first Motion for Vacatur and 

Remand, vacating HHS’s denial letter, R. 1023-28, and remanding the matter to HHS for 

reconsideration.  Dkt. # 23.  The Court identified three discrete flaws in HHS’s decision that 

rendered it invalid under the APA.  The Court also ordered that GSA was not to dispose of the 

Property until HHS reconsidered New Life’s application and rendered its decision. 

 Three days after the Court vacated HHS’s denial, New Life requested that HHS permit it 

to supplement its application.  R. 1059-60.  New Life believed that in light of HHS’s unlawful 

decision, and in accordance with HHS’s stated policy to “foster and assure maximum utilization 

of surplus real property for public health purposes,” 45 C.F.R. § 12.3(a), that HHS would work 

cooperatively with New Life and accept supplemental application materials.  New Life also 

believed that based on the federal policy of sheltering the homeless that animates Title V of the 

McKinney Act, as well as public statements of the president and his administration,1 that HHS 

                                                 
1  At the first meeting of the U.S. Interagency Council on Homelessness under the Obama 
administration, held on June 18, 2009, the president released a statement for the meeting stating: 
“It is simply unacceptable for individuals, children, families, and our nation’s Veterans to be 
faced with homelessness in this country.  I am confident that the Interagency Council on 
Homelessness, under Secretary Donovan’s leadership, will have a renewed focus on coordinating 
efforts across federal agencies and working closely with our state, local, community-based, and 
faith-based partners to address these serious issues.”  U.S. Interagency Council on Homelessness 
e-newsletter (June 19, 2009).   President Obama has also made homelessness a priority of his 
administration; his administration recently issued the “first-ever comprehensive federal plan to 
prevent and end homelessness.”  U.S. Interagency Council on Homelessness, Opening Doors: 
Federal Strategic Plan to Prevent and End Homelessness 5 (2010). 
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would seek to further its statutory mandate by accepting an supplemental submission.  

Nevertheless, HHS responded by letter dated December 28, 2009, that it viewed New Life’s 

application as complete, and would not consider any additional material.  R. 1061-62.   

 Although HHS is obligated under the McKinney Act to “make all determinations, and 

complete all actions” within 25 days, 42 U.S.C. § 11411(e)(3), HHS helped itself to almost six 

months recrafting its denial letter—apparently more motivated to fine-tune its grounds for 

denying New Life’s now-stale application, than to fulfill its statutory mandate to make surplus 

federal property available to representatives of the homeless.  More troubling, HHS itself 

supplemented the record with additional material detrimental to New Life’s application.  On May 

14, 2010, HHS issued the fruit of its labor: a 10-page, heavily footnoted second denial letter.  See 

Ex. A. 

 Meanwhile, while HHS was busy honing its denial letter through a one-sided process that 

unfairly excluded the applicant, factual circumstances have changed that justify review of a new 

application.  First, the need for New Life’s proposed program in the Cape Girardeau region has 

only grown since May 2009.  Foreclosures and unemployment in southeastern Missouri have 

continued to rise, while state social services are being cut.  Jay Knudtson, the former mayor of 

Cape Girardeau, after denying on several occasions the need for homeless services in the city 

while mayor, recently agreed that Cape Girardeau does in fact have a significant need for those 

services.  And New Life has also recently opened a small 12-bed temporary homeless shelter in 

Cape Girardeau, which after less than three months of operations, is receiving referrals and has a 

waiting list. 

 New Life is now entitled to a second vacatur and remand.  First, because HHS’s 

reevaluation process on remand was one-sided and patently unfair to New Life, it was arbitrary 
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and capricious.  Second, HHS’s new denial letter, although substantially more detailed than the 

first, is unlawful under the well-known Motor Vehicles arbitrariness standard.  Finally, because 

more than a year has passed since New Life submitted its original application, the Court should 

permit New Life to file an amended application, in part to account for the changed circumstances 

in the intervening year. 

 
ARGUMENT 

 
A. HHS’s Process on Remand was Arbitrary and Capricious, Warranting Reversal. 

 
Under 5 U.S.C. § 706(2), the Court may “hold unlawful . . . agency action . . . found to be 

. . . arbitrary and capricious.”  Upon remand, HHS engaged in a one-sided reevaluation process 

that gave the agency every advantage, meanwhile denying New Life any similar benefit.  Such 

patent unfairness is the epitome of arbitrariness and mandates vacatur and remand.   

 First, HHS supplemented the record with materials detrimental to New Life.  For 

example, HHS added to the record two letters from homeless-assistance providers in Cape 

Girardeau, Mending Hearts Recovery and Safe House for Women, AR 1063-66, in which those 

organizations disclaim any formal referral or other relationship with New Life.  HHS did not file 

these letters with the original administrative record that it submitted to the Court on October 9, 

2009, even though they were dated May 7 and 8, 2009.  HHS then relied on these two letters in 

its second denial letter, claiming that they “call into question [New Life’s] ability to provide 

referrals to mental health and substance abuse services,” Ex. A, at 3, which is one of the services 

that New Life proposes in its application.  At the same time, HHS rejected New Life’s request to 

supplement its application, R. 1061-62, thereby ensuring that only the government would be 

entitled to the benefit of any additional submissions.  Barring New Life from supplementing the 
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record on remand, while at the same time helping itself to that privilege, offends fundamental 

fairness and is the height of arbitrary decisionmaking.2 

Second, not only did HHS exclude New Life from the reevaluation process, it also did 

not adhere to the expedited Title V timeframe.  Under the McKinney Act, “[n]o later than 25 

days after the receipt of a completed application, [HHS] shall review, make all determinations, 

and complete all actions on the application.”  42 U.S.C. § 11411(e)(3).  HHS has also bound 

itself to this timetable through rulemaking.  See 45 C.F.R. § 12a.9(e)(2) (“HHS will evaluate 

each completed application within 25 days of receipt and will promptly advise the applicant of 

its decision.”).  On remand, HHS gave itself a whopping 157 days—more than six times the 

prescribed amount—to render its second denial letter.  Meanwhile, when New Life asked for a 

reasonable six-week window in which to supplement its materials, R. 1059, HHS refused. 

Third, these circumstances suggest that HHS was motivated not to fully and fairly 

reevaluate New Life’s application under applicable law as a neutral decisionmaker, but rather to 

expend government resources insulating its denial from judicial review.  The Court in its opinion 

                                                 
2  Circumstantial evidence calls into question whether these two letters were even on file with 
HHS when it rendered its orginial May 28, 2009 denial letter.  First, although they are dated May 
7 and 8, 2009, neither is addressed “to HHS,” as the agency indicates in the instant denial letter.  
Ex. A, at 2 & n.4.  Rather, they are both addressed to an anonymous “To whom it may concern,” 
giving rise to the inference that a third party transmitted them to HHS, perhaps some time after 
the letters were authored. 
 
Second, HHS, as if it were presenting newly discovered evidence, abruptly brought these same 
letters to the Court’s attention through a surreply, see Dkt. # 22, Ex. A1, in support of a new 
argument and not in rebuttal to any argument that New Life made.  Clearly, HHS views them as 
significant.  Thus, had HHS possessed these letters at the time of the May 28, 2009 decision, it 
seems likely that HHS would have relied on them as a basis for the original denial, instead of 
suddenly springing them on the Court as an attachment to a surreply.  In any event, if it is true 
that HHS supplemented the record with materials available to it only after it rendered its original 
decision, that further offends fundamental fairness, since HHS availed itself of events occurring 
in the intervening period, without granting New Life the same opportunity. 
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identified three discrete errors that HHS made in its original 3-page denial letter.3  HHS lavished 

an extended time recrafting its denial letter not merely to correct those mistakes, but to shore it 

up with extensive new grounds not mentioned in the original denial letter.  The result is a 

substantially longer 10-page footnoted denial letter—the fruit of a process in which HHS had 

every advantage, and from which New Life was precluded from participation.  

 This method of reevaluation is not only fundamentally unfair to New Life the applicant, it 

violates the important social policies that animate Title V, namely, facilitating transfer of unused 

federal property to the homeless.  See, e.g., 42 U.S.C. §§ 11301(a)(1), 11301(a)(6) (finding that 

the U.S. government “has a clear responsibility and an existing capacity” to help meet “an 

immediate and unprecedented crisis due to the lack of shelter for a growing number of 

individuals and families”).  Congress emphasized that Title V was of particular importance, since 

the “lack of suitable buildings to serve as shelters” was the greatest obstacle facing homeless-

assistance providers.  H.R. Rep. No. 10, 100th Cong., 1st Sess., pt. 1, at 17 (1987).  HHS’s own 

policy favors disposal of property for public-health purposes, including homeless assistance.  See 

45 C.F.R. § 12.3(a) (“It is the policy of the Department to foster and assure maximum utilization 

of surplus real property for public health purposes.”) (emphasis added).  Upon information and 

belief, both the city and county of Cape Girardeau are vying for the federal building at issue, and 

plan to use it as a state-court facility, rather than for a public-health purpose.  Moreover, upon 

information and belief, no other representatives of the homeless have applied for the building.  

Therefore, without any competing public-health use for the building in sight, HHS does violence 

                                                 
3  First, HHS “improperly faulted New Life for failing to adequately explain services that were 
not proposed in the organization’s application.” Dkt. # 24, at 16.  Second, “HHS failed to address 
contradictory evidence provided by New Life regarding the need for the proposed services.”  Id. 
at 19.  Finally, HHS “erred when it concluded that New Life’s application did not include 
funding for its proposed capital projects.”  Id. at 20. 
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to these federal policies by arbitrarily and for no justifiable reason shutting New Life—the only 

prospective recipient consistent with this federal policy—out of the reevaluation process. 

B. HHS’s Second Denial Letter is Arbitrary and Capricious in Substance 
 

As with the first denial letter, the second denial letter is arbitrary and capricious in 

substance, and should once again be vacated as unlawful.  First, by rejecting New Life’s 

application based on its intent to seek federal grant funds, HHS violated a binding injunctive 

order that this court imposed on it in 1991.  Second, HHS arbitrarily faults New Life’s 

application based on its proposed staffing model, even though HHS approved the same model in 

one of New Life’s past applications.  Third, HHS violates its own regulation by insisting that 

New Life fully implement the program within a year.  Finally, HHS arbitrarily faults New Life 

for proposing to develop informal referral relationships with other providers, rather than formal 

relationships.  

1. Because the Denial Letter Violates a Standing Order of This Court, it Should be 
Invalidated. 

 
 HHS is bound by the court’s permanent injunction in National Law Center on 

Homelessness and Poverty v. United States Veterans Administration, No. 88-2503 (D.D.C. 

complaint filed Sept. 6, 1988) (hereinafter “NLCHP”).  That permanent injunction is the result of 

litigation filed shortly after the McKinney Act’s enactment, to compel HHS and other relevant 

agencies to implement the Act and administer it properly.  Under that injunction, “HHS must 

allow an intent to apply for Title IV funds to be sufficient to satisfy the homeless provider’s 

financial showing requirement.”  NLCHP, 765 F. Supp. 1, 11 (D.D.C. 1991).4 

                                                                                                                                                             
 
4  In an order entered in the NLCHP litigation dated February 13, 1991, this court stated that 
“several deficiencies in the defendants’ implementation of the McKinney Act have continued to 
thwart Congress’ desire to make federal properties available to assist the homeless.”  NLCHP, 
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 HHS has violated that stricture here.  In the denial letter, HHS stated: “[T]he applicant is 

not currently a member of the Missouri Balance of State Continuum of Care (“MBSCC”) (which 

covers the area of the proposed program site), and therefore would be ineligible to access 

McKinney-Vento Act Title IV grant funding through the U.S. Department of Housing and Urban 

Development, which is the largest federal funding stream for homeless assistance programs.”  

Ex. A, at 9-10.  At the same time, HHS acknowledged: “The application does state that [New 

Life] is working to become a member of the MBSCC in order to apply for Title IV funding.  

[New Life] was not an MBSCC member at the time the application was filed with HHS, nor is 

[New Life] a member as of this writing.”  Id. at 10 n.45.  Therefore, because New Life—by 

HHS’s admission—has expressed its intent to seek Title IV funding, the denial letter violates the 

injunction on its face. 

Thus, because HHS relied upon grounds to deny New Life’s application that are 

specifically forbidden by a binding injunctive order, the Court should set aside the denial and 

remand this action for further proceedings.  See Stuttering Found. of Am. v. Springer, 498 F. 

Supp. 2d 203, 213 (D.D.C. 2007) (vacating Office of Personnel Management’s denial of 

charitable organization’s application under 5 U.S.C. § 706(2)(A), where OPM “sustained the 

denial . . . on the basis of a regulatory requirement that violates federal law”). 

                                                                                                                                                             
765 F. Supp. 1, 5 (D.D.C. 1991).  One of these was “that HHS has improperly placed financial 
restrictions on homeless providers.”  Id.  The court noted that HHS “has refused to accept an 
intent to seek funding under Title IV as a sufficient financial showing unless the applicant has 
identified an alternative source of funding.”  Id. at 11.  To remedy this obstacle to full 
implementation of the McKinney-Vento Act, the court ordered, as part of its currently-binding 
permanent injunction, that “HHS must allow an intent to apply for Title IV funds to be sufficient 
to satisfy the homeless provider’s financial showing requirement.”  Id. at 13.  On appeal, the 
D.C. Circuit rejected the government’s challenge to the injunctive order, holding that this 
provision was consistent with the McKinney-Vento statute and regulations.  NLCHP, 964 F.2d 
1210 (D.C. Cir. 1992).  This provision is still in force and binding on HHS, yet HHS has ignored 
it in its denial letter. 
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2. Basing Denial of New Life’s Application on its Proposed Staffing Arrangements 
Contradicts HHS’s Approval of New Life’s Prior Use of the Same Model. 

 
 HHS also found that the proposed staffing model was a proper ground for denial of its 

application.  Ex. A, at 3.  HHS suggests not only that the there is not enough proposed staff, but 

that there are no specific people identified as clinical social workers to provide clinical oversight.  

Id.  The latter charge borders on the absurd—New Life is not in a position to make hires unless 

and until it can secure the federal building and open the proposed facility.   

As for the former charge, HHS concedes—even after spending six months carefully 

recrafting its denial letter—that New Life has successfully  “[d]emonstrated prior success in 

operating similar programs.” 45 C.F.R. § 12a.9(e)(2)(iv).  See Ex. A, at 1-2.  Thus, because HHS 

found that New Life had the requisite experience running homeless services—services that 

employ the same volunteer-based staffing model—while at the same time rejecting this model in 

the case of Cape Girardeau, the Court should not defer to its judgment on this point.  See Sara 

Lee Corp. v. Am. Bakers Assn. Retirement Plan, 512 F. Supp. 2d 32, 37 (D.D.C. 2007) (“Even in 

matters of agency expertise, . . . the degree of deference a court should pay a particular 

determination depends on the ‘thoroughness, validity, and consistency of an agency’s 

reasoning.’”) (quoting FEC v. Democratic Senatorial Campaign Comm., 454 U.S. 27, 37 (1981)) 

(emphasis added). 

In the application instructions, HHS asks not only about staffing for the program 

proposed in the application, but also asks New Life to describe its “present staff, . . . range of 

services currently provided, . . . [and] Past experience and demonstrated success of the applicant 

relevant to the proposed program.”  R. 696.  HHS asks about these subjects to determine whether 

New Life “is qualified to implement the program of use.”  Id.  In response to this instruction, 

New Life described some eighteen projects that it operates, using substantial numbers of 



 

 - 10 -

volunteers who receive room, board, and other forms of non-monetary compensation.  Many of 

these volunteers become involved in service through their experience as homeless individuals 

themselves.5  In addition to these specific examples, New Life fully described its general reliance 

on a volunteer-based staffing model, which is an element of its faith-based approach to providing 

services.6 

Thus, the fact that demonstrated prior success is the one factor of New Life’s application 

that HHS did not question is significant.  It strains logic to concede on one hand, that New Life’s 

volunteer-oriented staffing model for over 25 years has been a success, while stating on the other 

hand that it is “insufficient” in this case.  Ex. A, at 3.  Due to this inconsistency in reasoning, the 

decision should be vacated on this ground as well.  Alpharma, Inc. v. Leavitt, 460 F.3d 1, 9 (D.C. 

Cir. 2006) (remanding agency decision based on “seemingly contradictory statements that 

require further clarification”).  Denying New Life’s application based on a formula that HHS 

tacitly admits has succeeded in the past is yet another example of its arbitrary process.7   

                                                 
5 See, e.g., id. at 752 (describing a “previously homeless couple . . . along with one or more 
previously homeless men” who help operate a NLEC shelter in Potosi, Missouri); id. at 753 
(describing a “free store” that is “staffed from . . . program trainees who were previously 
homeless”); id. at 757 (describing services at a shelter in Columbia, Missouri as “provided by 
men in the [NLEC] training program” and “[v]olunteers from the community”); id. at 758 
(describing a men’s shelter and a women’s shelter in Kansas City that are operated by “male staff 
trainees” and “female trainees,” respectively). 
 
6  See, e.g., R. 747 & n.34 (“New Life’s paid staff has traditionally been small in comparison to 
its remarkable volunteer and graduate trainee staff.  Graduate trainees are [former clients] who 
have graduated from the 2-year training program and have chosen to remain with the 
organization in a full-time volunteer capacity.  Graduate trainees receive a small stipend, free 
room and board, and help with medical and other necessary expenses when possible.”); id. 
(“Beyond its full-time volunteer staff—many of whom have served in this full-time capacity for 
many years—are hundreds more volunteers who come regularly each year to clean, paint and 
make repairs, prepare sandwiches and meals, counsel homeless clients, or help with 
administrative duties.”); id. 749 (“At least three more full-time, long-term volunteers plan to join 
the proposed Cape Girardeau program as resident volunteer staff.”). 
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3. By Requiring New Life to Fully Implement its Program Within a Year, HHS Violates 
its Own Regulations. 

 
HHS also based its denial on the fact that New Life “would require at least two years to 

fully implement the proposed program.”  Ex. A, at 8.  Under HHS regulations, however, which 

require New Life merely to place the facility “into use” within the first year, New Life’s 

proposed time frame for full implementation is permissible, and cannot justify for denial of the 

application.  Contrary to HHS’s assertion, its own regulation provides that when no major 

renovations are proposed, the property must merely be “placed into use” within twelve months.  

See 45 C.F.R. § 12.3(c).  Similarly, the McKinney-Vento application instructions provide: 

“Where construction or major renovation is not required or proposed, grantee must put the 

Property into use within twelve (12) months from the date of the deed.”  R. 689 (emphasis 

added).  Thus, HHS imposes a requirement of “full” implementation not found in its own rules. 

 HHS is correct that New Life does not plan to have the Cape Girardeau program 

operating at full strength within the first year of operation.  But the completion of capital projects 

planned for the second year and beyond, which mainly pertain to food preparation, R. 956, will 

not prevent New Life from opening the facility within a year of transfer, as required by law.  

Nonetheless, HHS justified its denial of New Life’s application in part because the program as a 

whole will not be fully operational within a year.  This is a misapplication of the standard, and 

another example of HHS’s arbitrary review of New Life’s application.8 

                                                                                                                                                             
7  Notably, when applying for federal surplus property in Springfield, Missouri under McKinney-
Vento, New Life described its staffing model in substantially the same manner as it did here.  See 
Dkt. # 17, Ex. 3.  Nonetheless, HHS approved New Life’s application in that case. 
 
8  The Application instructions provide that “all deeds / leases include a clause that requires full 
utilization of the property within twelve (12) months from the date of the deed, unless major 
construction / renovation is required, in which case the grantee / lessee would have thirty-six (36) 
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4. Rejecting New Life’s Proposal to Provide Referrals Based on a Lack of Service 
Agreements is Arbitrary. 

 
Although HHS states that “it is acceptable for an applicant to propose providing services 

via referrals,” Ex. A at 3, HHS doubts New Life’s ability to refer clients to local service providers 

without a formal arrangement, for example “Memoranda of Understanding, service agreements, 

or letters memorializing telephone conversations in writing.”  Id. at 2.  This is not reasoned 

decisionmaking.  First, there is no requirement that a Title V applicant have a formalized 

relationship with other organizations in order to make referrals.  Second, the lack of such formal 

commitments in no way detracts from New Life’s ability to make such referrals, which involves 

little more than an awareness of the services offered in the community, and a list of telephone 

numbers.  In fact, an agency receiving a referral may not even be aware that such a referral was 

made.   

Moreover, conceding that prior relationships will certainly facilitate the interagency 

referral process, in May 2009, when New Life filed its Title V application with HHS, it had little 

presence in Cape Girardeau, and thus had few established relationships with area providers.  That 

explains why most of application’s references to referrals are prospective or tentative.9  As 

explained further below, New Life has since opened a 12-bed facility in Cape Girardeau in May 

                                                                                                                                                             
months from the date of the deed.”  See R. 690.  An agency’s imposition of a requirement with 
the force of law without notice and an opportunity to comment is unlawful under the APA. 
 
9 See, e.g., AR 725 (“Case managers will work to develop and maintain a therapeutic relationship 
with the client, which may include linking the client with systems that provide him or her with 
needed services.”) (emphasis added); id. (New Life “is committed to assisting their clients obtain 
the necessary classes through referrals to other organizations and agencies.  We fully expect our 
case managers to familiarize themselves with all applicable programs from outside agencies 
available and to develop close working relationships with those organizations in order to 
provide our clients with the most extensive services available.”) (emphasis added); id. 727 
(“NLEC will establish a close working relationship with the local Veterans Affairs (VA) 
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2010 that is now receiving frequent referrals from area providers, contradicting by way of 

example HHS’s strained reading.  

 HHS attempts to illustrate why informal referrals will invariably be unsuccessful by 

attaching two letters authored by area service providers that New Life mentioned in its 

application—Mending Hearts Recovery, and Safe House for Women.  AR 1063-66.  These 

letters, while they do “dispute[] the claims” that New Life makes in its application regarding 

partnerships with those two providers, do not “call into question [New Life’s] ability to provide 

referrals to mental health and substance abuse services” as a general matter as HHS claims.  Ex. 

A at 2, 3.  As the Denial Letter indicates, New Life has also identified the VA, Vision House of 

Cape Girardeau, Teen Challenge International of Mid-America, the Lou Masterson Center, and 

the Gibson Recovery Center as area service providers to which New Life can refer clients for 

certain services.  Id. at 3 n.5.  More to the point, however, neither Mending Hearts Recovery or 

Safe House for Women stated in their letters that they would refuse to accept a referral from New 

Life.  Therefore, it is unreasonable to conclude that New Life will not be in a position to refer its 

clients to services that it does not propose to provide itself. 

C. The Court Should Order HHS to Allow New Life to Submit a Supplemental 
Application. 

 
After vacating and remanding, the Court should order HHS to accept a supplemental 

application, since much of the information currently on file with HHS is now stale.  As explained 

above, HHS has imposed on itself an expedited review process.  Under 45 C.F.R. § 12a.9(d), a 

Title V applicant has 90 days to prepare an application, after it has submitted its original 

expression of interest.  HHS is then allotted 25 days to review and make all decisions on the 

                                                                                                                                                             
Homeless Service Representative to ascertain what assistance is available to veteran clients and 
will assist veterans in effectuating their applications for said benefits.”) (emphasis added). 
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application.  42 U.S.C. § 11411(e)(3); 45 C.F.R. § 12a.9(e)(2).  Because the process has been 

enlarged for over a year (due to this Court’s remand order, followed by HHS’s protracted 

decision), the application currently on file with HHS is outdated and must be amended in order 

to allow HHS to give New Life’s application meaningful review.   

The need in the region for New Life’s proposed program has only grown in the last year.  

In general, southeastern Missouri has been hit especially hard by the basic economic 

deterioration that has taken place around the nation since May 2009.  These negative economic 

trends—for example, rising unemployment, rising foreclosures, and shrinking state budgets for 

social services—have only exacerbated an already dire need for homeless assistance in greater 

Cape Girardeau.  Jay Knudtson, the former mayor of Cape Girardeau, was quoted in a May 2010 

news article as follows: “I was fighting the fact that we had a homeless issue [in Cape Girardeau] 

and burying my head in the sand.  We do have issues.  We can do better.”  See Ex. B. at 1.  The 

state has begun cutting social services in southeast Missouri the absence of which directly 

contribute to homelessness.  For example, the Missouri Department of Mental Health announced 

in April 2010 that it would close short-term care psychiatric units at the Southeast Missouri 

Mental Health Center in Farmington.  See Ex. C, at 2.  That facility has already begun to refer 

clients to New Life, see infra.  

Additionally, in May 2010 New Life opened a small 12-bed Homeless Outreach Center at 

707 Broadway Street in Cape Girardeau to provide temporary shelter to the homeless.  See 

Declaration of Deborah Young, attached as Ex. D, ¶¶ 3-6; see also Ex. E.  Unlike at the time of 

the filing of New Life’s application last year, New Life now has a presence in Cape Girardeau 

and has witnessed first-hand the dire need for its proposed program.  According to Ms. Young, 

due to the level of demand for homeless services, the Outreach Center’s limited space can 
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generally house clients for only up to two weeks.  Young Decl. ¶ 10.  At present, after less than 

three months of operations, the Outreach Facility has a waiting list with about 20 people on it. Id. 

¶ 11.  All of these potential clients could, of course, be accommodated for stays of up to six 

months in New Life’s proposed transitional-housing program in the federal building. 

Furthermore, the Outreach Center has already begun receiving referrals from providers of 

homeless assistance.  The medical staff at both Bootheel Counseling (in Sikeston, Missouri) and 

the Southeast Missouri Mental Health Center (in Farmington, Missouri) have referred clients to 

Ms. Young.  Id. 7.  Most recently, the Family Counseling Center in Cape Girardeau began 

referring clients to Ms. Young.  Id.  The Outreach Center has also taken in clients who have 

received services from many of the local providers, including Vision House, the Salvation Army, 

the Safe House for Women, the Cape Girardeau Community Caring Council, and the Community 

Counseling Center of Cape Girardeau.  Id. ¶ 8.   

Therefore, in light of all the changes in circumstances since May 2009, a reevaluation of 

New Life’s application will be meaningful only if the Court orders HHS to accept a supplemental 

filing from New Life. 

CONCLUSION 
 
 For the foregoing reasons, New Life respectfully requests that the Court vacate and 

remand HHS’s second denial letter.  Further, New Life respectfully requests that the Court order 

HHS to give New Life 90 days to submit a supplemental application.   

 

Respectfully Submitted, 

 
_/s/_________________________________     
EDWARD T. WATERS, D.C. Bar #422461 
ANDREW C. ADAIR, D.C. Bar #987563 
Feldesman Tucker Leifer Fidell LLP 
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