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PETITIONERS’ MOTION FOR SUMMARY JUDGMENT ON COUNT IV

COME NOW Petitioners, Saxony Lutheran High School, Inc. (“Saxony”) and Save Our Childrens’ Health, Inc. (“SOCH”), by and through counsel, pursuant to Supreme Court Rule 74, and for their Motion for Summary Judgment on Count IV (standing) of their Petition state:


1.  The sole issue before the Court in Count IV is whether Petitioners have standing with respect to the quarry proposed by Intervenor such that the Land Reclamation Commission should conduct a formal evidentiary hearing in accordance with § 444.773, RSMo.


2.   Petitioners’ “Statement of Uncontroverted Material Facts is expressly incorporated herein. 

3.  The uncontroverted material facts show that Saxony owns real property north of and adjacent to Intervenor’s real property where Intervenor proposes to locate its limestone quarry.


4.  The uncontroverted material facts show that Intervenor’s Mine Plan Boundary is the same as its northern property line.


5.  The uncontroverted material facts show that Intervenor’s proposed limestone quarry and related operations will generate air and dust emissions.

6.  The uncontroverted material facts show that Lauren Niederstadt, A. J. Garms, Tyler Hansen, and Nick Johnson are students at Saxony.


7.  The uncontroverted material facts show that Lauren Niederstadt, A. J. Garms, Tyler Hansen, and Nick Johnson each have respiratory issues.

8.  The uncontroverted material facts show that Lauren Niederstadt, A. J. Garms, Tyler Hansen, and Nick Johnson are concerned about the effects of air and dust emissions from Intervenor’s proposed quarry on their health.

9.  The uncontroverted material facts show that Saxony has concerns about the effects of air and dust emissions from Intervenor’s proposed limestone quarry on the health of Saxony’s students, faculty, staff and visitors.

10.  The uncontroverted material facts show that Saxony has concerns about the effects of Intervenor’s proposed limestone quarry on its economic livelihood in terms of student enrollment and levels of charitable donations it receives.

11.  The uncontroverted material facts show that County Road 601 is a narrow, hilly, two lane road that enters U.S. Highway 61 just east of the I-55/U.S. Highway 61 interchange.

12.  The uncontroverted material facts show that Saxony’s students, faculty, staff and visitors use County Road 601 as their primary access to Saxony.

13.  The uncontroverted material facts show that Intervenor proposes to locate the entrance to its proposed limestone quarry on County Road 601 in between the U.S. Highway 61 intersection and Saxony.

14.  The uncontroverted material facts show that if Intervenor’s proposed limestone quarry becomes operational, there will be an increase in traffic involving dump trucks and other heavy vehicles along County Road 601.

15.  The uncontroverted material facts show that Saxony has concerns about the effects of the increased dump truck and other heavy traffic entering and leaving Intervenor’s proposed limestone quarry on the safety of Saxony’s students, faculty, staff and visitors. 

16.  The uncontroverted material facts show that Michael Berry, Nancy Berry, Abby Petzoldt, Brinda Luttrell and Jackie Wortmann reside between one-half to one mile away from the location of Intervenor’s proposed quarry.

17.  The uncontroverted material facts show that that Michael Berry, Nancy Berry, Brinda Luttrell and Jackie Wortmann have respiratory issues.

18.  The uncontroverted material facts show that Abby Petzoldt’s children have respiratory issues.

19.  The uncontroverted material facts show that that Michael Berry, Nancy Berry, Abby Petzoldt, Brinda Luttrell and Jackie Wortmann have concerns about the effects of air and dust emissions from Intervenor’s proposed quarry on their health or their childrens’ health.

20.  The uncontroverted material facts show that that Michael Berry, Nancy Berry, Abby Petzoldt, Brinda Luttrell and Jackie Wortmann are members of SOCH.

21.  The uncontroverted material facts show that SOCH’s corporate purposes include the concern for the health of its members and their families as a result of the location of Intervenor’s proposed limestone quarry.

22.  The uncontroverted material facts show that Petitioners made written requests to the Land Reclamation Commission to conduct an evidentiary hearing concerning Intervenor’s proposed limestone quarry.

23.  The uncontroverted material facts show that the Petitioners made presentations about their health, safety and livelihood concerns to the Land Reclamation Commission at its January 27, 2011 meeting. 

24.  The uncontroverted material facts show that on February 7, 2011, the land Reclamation Commission determined that neither Petitioner had standing with respect to Intervenor’s proposed limestone quarry.

25.  The uncontroverted material facts show that the basis for the Land Reclamation Commission’s determination was a “self-imposed buffer distance of 1,100 feet” from the site of Intervenor’s proposed pit and Saxony’s property line.

26.  The health concerns expressed by Saxony’s students are legally protectable interests.

27.  The health, safety and livelihood concerns expressed by Saxony are legally protectable interests.

28.  The health concerns expressed by SOCH’s members are legally protectable interests.  

29.  As addressed in “Petitioners’ Suggestions in Support of Motion for Summary Judgment,” which is expressly incorporated herein, standing refers to a party's right to seek relief and requires that a party seeking relief have a threatened or actual injury to a legally cognizable interest in the subject matter.   

30.  Under § 444.773, RSMo., “any person whose health, safety or livelihood will be unduly impaired by the issuance of such permit may make a written request to the land reclamation commission for a formal public hearing.”  

31.  When applying the requirements for standing in the context of § 444.773, a person who has a threatened or actual injury to a legally cognizable interest (their “health, safety or livelihood”) has standing under § 444.773 for an evidentiary hearing before the Land Reclamation Commission to consider the merits of a mining permit application.

Wherefore, because Petitioners have demonstrated they will suffer perceptible harms to their legally protectable interests as a result of the Intervenor’s limestone quarry, Petitioners have standing and are entitled to summary judgment.  Accordingly, the Court should grant Petitioner’s Motion for Summary Judgment, vacate the industrial minerals mining permit issued to Heartland on February 7, 2011, remand this matter to the Land Reclamation Commission with direction to conduct an evidentiary hearing pursuant to § 444.773.3, RSMo., find that the February 7, 2011 decision of the Land Reclamation Commission in finding the Petitioners lacked standing was not substantially justified, and to award such further relief the Court deems appropriate.







Respectfully submitted,    
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CERTIFICATE OF SERVICE

I certify that a true copy of Petitioners Motion for Summary Judgment was served via electronic mail and hand delivery, on this 9th day of August, 2011 to: Robert Hess, 235 E. High Street, Suite 200, Jefferson City, MO 65102-1251, and Jenny Frazier, Attorney General’s Office, P.O. Box 899, Jefferson City, MO 65102-0899.
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